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IV

(Notices)

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND
AGENCIES

EUROPEAN COMMISSION

Guidance Note
Questions and Answers: adoption of update of the Blocking Statute

(2018/C 277 1/03)

Note: The Commission will review and update this guidance as necessary also in case new questions arise.

On 7 August the Commission Delegated Regulation (EU) 2018/1100 (*) entered into force. This Delegated Regulation
amended the Annex to Council Regulation (EC) No 2271/96 of 22 November 1996 protecting against the effects of
extra-territorial application of legislation adopted by a third country, and actions based thereon or resulting therefrom (3
(‘Blocking Statute’).

The Regulation as amended, applies immediately to economic operators and shall be implemented and applied by
national authorities and courts.

The Blocking Statute aims to protect the established legal order, the interests of the Union and the interests of natural
and legal persons exercising rights under the Treaty on the Functioning of the European Union against the unlawful
effects of extra-territorial application of such legislation.

The aim of this document is to provide guidance on the application of certain provisions of the Blocking Statute. It does
not cover all provisions of that legal act in an exhaustive manner, nor does it create any new rules. Only the legal text of
the Blocking Statute as published in the Official Journal is binding.

The Commission oversees the application of Union law under the control of the Court of Justice of the European Union.
Pursuant to the Treaties, only the Court of Justice of the European Union can provide legally binding interpretations of acts
of the institutions of the Union.

SECTION 1: GENERAL
1. What is the Blocking Statute?

The EU introduced the Blocking Statute in 1996 in response to United States of America (U.S.) extra-territorial sanctions
legislation concerning Cuba, Iran and Libya. It constitutes an important achievement of unified EU action against the
unlawful effects of extra-territorial legislation of third countries.

The Blocking Statute aims at countering the unlawful effects of third-country extra-territorial sanctions on the natural
and legal persons specified in its Article 11 (hereinafter referred to as ‘EU operators)). Its main purpose is thus to protect
EU operators engaging in lawful international trade and/or movement of capital as well as related commerce activities
with third countries in accordance with EU law.

The Blocking Statute applies with regard to the extra-territorial legislation mentioned in its Annex (listed extra-territorial
legislation’), which currently consists of U.S. measures concerning Cuba and Iran.

() OJL 1991, 7.8.2018, p. 1.
() OJL 309, 29.11.1996, p. 1.
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The basic principle of the Blocking Statute is that EU operators shall not comply with the listed extra-territorial legislation,
or any decision, ruling or award based thereon, given that the EU does not recognise its applicability to/effects towards EU
operators (Article 5, paragraph 1).

The Blocking Statute provides also that EU operators shall also inform the European Commission within 30 days of any
events arising from listed extra-territorial legislation or actions based thereon or resulting thereof, that affect, directly or
indirectly, their economic or financial interests (Article 2, paragraph 1). They may do so either directly () or through the
competent authorities of the Member States. The European Commission informs the competent authorities of the Member
State where the operator providing information is a resident or is incorporated about such incoming information (Article 2,
paragraph 3).

Concerning legal persons, this obligation applies the directors, managers and other persons with management
responsibilities.

2. To whom does the Blocking Statute apply?

Article 11 of the Blocking Statute specifies that the latter applies to what the Commission refers to as ‘EU operators’ in
this document, namely:

1. any natural person being a resident in the Union and a national of a Member State,
2. any legal person incorporated within the Union,

3. any national of a Member State established outside the Union and any shipping company established outside the
Union and controlled by nationals of a Member State, if their vessels are registered in that Member State in accor-
dance with its legislation (),

4. any other natural person being a resident in the Union, unless that person is in the country of which he is
a national,

5. any other natural person within the Union, including its territorial waters and air space and in any aircraft or on any
vessel under the jurisdiction or control of a Member State, acting in a professional capacity.

Concerning the situation of branches or subsidiaries, please see question 21.

3. As of when does the updated Blocking Statute apply?

The update to the Blocking Statute applies to all EU operators as defined above, from the date of its entry into force, ie
7 August 2018. In the case of contractual obligations, it applies regardless whether they were entered into prior to the
above date of entry into force of the updated Blocking Statute.

4. How does the Blocking Statute protect EU operators?
The Blocking Statute:

— Nullifies the effect in the EU of any foreign decision, including court rulings or arbitration awards, based
on the listed extra-territorial legislation or the acts and provisions adopted pursuant to them (Article 4).

This means that no decision, whether administrative, judicial, arbitral or of any other nature, taken by a third country
authority and based on the provisions listed in the Annex to the Blocking Statute or on acts which develop or imple-
ment those provisions, will be recognised in the EU. Similarly, no decision requiring, for instance, seizure or enforce-
ment of any economic penalty against an EU operator based on the aforementioned acts will be executed in the EU.
This shields EU operators from the effects of such decisions in the Union.

National authorities, including national jurisdictions and arbiters, shall apply and implement the Blocking Statute, and
notably ensure full compliance with the above-mentioned obligation directly stemming from it.

(") By e-mail to: relex-sanctions@ec.europa.eu
(3 Article 1(2) of Council Regulation (EEC) No 4055/86 of 22 December 1986 applying the principle of freedom to provide services to
maritime transport between Member States and between Member States and third countries (O] L 353, 17.12.1990, p. 16).
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— Allows EU operators to recover damages arising from the application of the listed extra-territorial legisla-
tion from the natural or legal persons or entities causing them (Article 6).

This means that EU operators are legally empowered to seek compensation for the losses they have suffered from who-
ever has caused them. For further details about this possibility, see questions 12 to 15.

— Allows EU operators to request an authorisation to comply with the listed extra-territorial legislation, if
not doing so would cause serious harm to their interests or the interests of the EU (Article 5, paragraph 2).

This means that in specific and duly motivated circumstances and as a derogation to the rule, EU operators may be
authorised by the Commission to act in accordance with the listed extra-territorial legislation. For further details about
this possibility, see questions 16 to 20.

5. Does the Blocking Statute oblige EU operators to do business with Iran or Cuba? How are they expected
to position themselves between the listed extra-territorial legislation and the Blocking Statute?

EU operators are free to conduct their business as they see fit in accordance with EU law and national applicable laws.
This means that they are free to choose whether to start working, continue, or cease business operations in Iran or
Cuba, and whether to engage or not in an economic sector on the basis of their assessment of the economic situation.
The purpose of the Blocking Statute is exactly to ensure that that such business decisions remain free, i.e., are not forced
upon EU operators by the listed extra-territorial legislation, which the Union law does not recognise as applicable to
them.

6. Why is the Blocking Statute being updated?

The update was triggered by the U.S." unilateral decision on 8 May 2018 to re-impose extra-territorial sanctions against
Iran simultaneously with its withdrawal from the Joint Comprehensive Plan of Action (JCPOA), signed in 2015 between
Iran, on the one hand, and China, France, Russia, the United Kingdom, Germany, the U.S. and the European Union, on
the other. The lifting of certain Iran-related sanctions is an essential component of the agreement. The re-imposition by
the U.S. of extra-territorial sanctions could potentially affect EU operators doing legitimate business with Iran. Such
legislation will be re-imposed as of 7 August 2018 and 5 November 2018.

7. What has changed in the Blocking Statute?

The European Commission has updated the Annex to the Blocking Statute to expand the scope of the listed extra-territorial
legislation to which the protective measures in the Blocking Statute apply. The Annex now includes the extra-territorial US
sanctions that were either lifted or waived by U.S. under the JCPOA and which have been or will be re-imposed. It is impor-
tant to note that this also includes any actions based thereon or resulting therefrom.

Concretely, the listed extra-territorial legislation which is being added in the Annex can be found in:
— The ‘Iran Sanctions Act of 1996’ (*);

— The ‘Iran Freedom and Counter-Proliferation Act of 2012’

— The ‘National Defense Authorization Act for Fiscal Year 2012

— The ‘Iran Threat Reduction and Syria Human Rights Act of 2012’; and

— The ‘Iran Transactions and Sanctions Regulations’.

The provisions of the above acts and regulations having unlawful extra-territorial effects have been summarised in the
Annex for ease of reference. For a complete overview, it is necessary to consult the relevant provisions.

(") This Act already formed part of the Annex since 1996. However, the Annex will now reflect its current content, as amended over the
years.
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8. Has the Blocking Statute been used so far?

Since 1996, the Blocking Statute has mainly applied to extra-territorial sanctions of the U.S. related to Cuba. In 1998,
the Union and the U.S. signed a Memorandum of Understanding by which the U.S. administration suspended the appli-
cation of certain provisions of the Cuba extra-territorial sanctions ‘as long as the EU and other allies continue their stepped
up efforts to promote democracy in Cubd’.

9. How else can the Blocking Statute help EU operators?

The Blocking Statute applies to all EU operators, regardless of their size and the field they are active in.

In addition to the protective measures listed in question 4, the Blocking Statute is also helpful as a tool to identify the
extra-territorial legislation of third countries and its main provisions, whose application can have unlawful effects on EU
operators. Those provisions are summarised in the Annex. This can prove particularly helpful for small and medium
enterprises (SMEs), given that they have more limited resources to ascertain which listed extra-territorial legislation
might have an impact on their activities and, for instance, be in a position to provide the Commission with the relevant
information pursuant to Article 2, paragraph 1 (see question 1).

10. Who is responsible for the implementation of the Blocking Statute? Are Member States obliged to
prosecute any possible breaches of the Blocking Statute?

Member States’ authorities are responsible for the implementation of the Blocking Statute, including for the adoption
and implementation in their respective legal orders of penalties for possible breaches. Such penalties are laid down in
national legislation and may hence vary by Member State. However, in spite of their differences, all the penalties must
be effective, proportionate and dissuasive (Article 9).

It is also for Member States to ensure that the Blocking Statute regime is enforced, including through the application of
those penalties, where needed and appropriate, in accordance with their national procedures.

11. What is the role of the European Commission?

In the context of the Blocking Statute, the main roles of the European Commission are the following:

— Amending the list of extra-territorial sanctions in the Annex to the Blocking Statute via delegated acts (paragraph 2
of Article 1);

— Gathering information from EU operators on possible cases of application of the listed extra-territorial legislation
(Article 2);

— Granting authorisations to EU operators in specific and duly motivated circumstances, when there is a need to fully
or partially comply with the listed extra-territorial sanctions in order to avoid serious damage to their interests or
those of the Union; and adopting the criteria on the basis of which requests will be assessed (second paragraph of
Article 5, in conjunction with Article 7(b) (), via implementing acts;

Further procedural roles are mentioned in Article 7(a), (d), (¢) and Article 10.

Moreover, in its capacity as Guardian of the Treaties, the Commission oversees the correct and uniform implementation
of EU law, under the control of the European Court of Justice.

For further information about the role of the European Commission, please contact: relex-sanctions@ec.europa.eu

(") In exercising these tasks, the Commission shall be assisted by the Committee on Extra-territorial Legislation foreseen in Article 8(1) of
the Blocking Statute. This Committee is composed of representatives of Member States.
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SECTION 2: DAMAGE RECOVERY
12. What kind of damages can EU operators recover?

According to Article 6, EU operators can recover ‘any damages, including legal costs, caused by the application of the
laws specified in its Annex or by actions based thereon or resulting therefrom’. The scope of damages that can be
claimed is thus very broad, in line with the protective aim of the Blocking Statute.

13. From whom can EU operators claim compensation for those damages? Can EU operators sue the U.S.
authorities in order to recover damages?

EU operators can recover damages from ‘the natural or legal person or any other entity causing the damages or from
any person acting on its behalf or intermediary’.

Who exactly will be the defendant in each case will depend on the specifics of the case, on the kind of damage caused,
the person or entity actually causing it, the possible shared responsibility in causing such damage, etc. Deciding on this
issue is a matter for the competent court (see question 14). It is not possible to determine ex ante and with general
character from whom damages will be claimed.

However, the wording of Article 6 is very broad, in that it includes not only the responsible persons and entities, but
also their representatives, thus allowing a broader scope of protection to EU operators.

14. How can damages be claimed? Will the Commission or national authorities intervene in favour of EU
operators?

According to the third paragraph of Article 6, damages can be recovered before the courts. Which court will be compe-
tent will depend on the specifics of the case, on the applicable rules on jurisdiction, the national civil procedure etc. As
general rule, the third paragraph of Article 6 refers to the rules enshrined in the Brussels Convention on jurisdiction
and the enforcement of judgments in civil and commercial matters (') (Brussels Convention).

Moreover, the last paragraph of Article 6 specifies that recovery could take the form of seizure and sale of assets which
the natural or legal person or entity causing the damages, or its intermediaries, or any person acting on its behalf, holds
in the Union, including shares that they may hold in companies incorporated within the Union. Recovery will be with-
out prejudice to other means available and in accordance with applicable law.

15. What does the Brussels Convention foresee?

The Blocking Statute was adopted in 1996. The reference it provides for, in its Article 6, to the Brussels Convention,
shall now be read as a reference to Regulation (EU) No 1215/2012 of the European Parliament and of the Council of
12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial
matters ().

Under its Article 68, this Regulation, as between the Member States, supersedes the 1968 Brussels Convention, except
as regards the territories of the Member States which fall within the territorial scope of that Convention and which are
excluded from the Regulation pursuant to Article 355 of the TFEU.

This Regulation applies in civil and commercial matters whatever the nature of the court or tribunal, but it does not
extend to the liability of the State for acts and omissions in the exercise of State authority.

SECTION 3: AUTHORISATIONS

16. When can EU operators request an authorisation under Article 5, second paragraph of the Blocking
Statute?

Paragraph 2 of Article 5 of the Blocking Statute allows EU operators to ask for an authorisation to comply with the
listed extra-territorial legislation if not doing so would seriously damage their interests or those of the Union.

(") The text refers to the 1968 Convention; however, the reference should be understood to the 2007 Convention which replaced it:
https:/[eur-lex.europa.eu/legal-content/EN/TXT[?uri=CELEX:22007A1221(03)
() OJL 351,20.12.2012, p. 1.
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While the Blocking Statute does not determine what ‘serious damage’ means, it is clear that not every nuisance or dam-
age suffered by EU operators will entitle them to obtain an authorisation. This is a consequence of the fact that the
Union does not accept that the listed extra-territorial legislation should govern the conduct of EU operators in its terri-
tory, and the possibility to do so remains an exception.

As explained in recital 9 of Commission Implementing Regulation (EU) 2018/1101 (), authorisation requests are appropri-
ate when the behaviour that the applicant wishes to adopt is based on, or determined by, the listed extra-territorial legisla-
tion. It will be for the applicant to determine whether this is the case. The authorisation procedure should not be used in
order for EU operators to seek so-called ‘Ietters of comfort’ from the Commission or confirmation that their business deci-
sions are in line with the Blocking Statute. For further details about business decisions in the context of the Blocking Statute,
see Question 5.

17. What do EU operators need to prove in order to obtain an authorisation?

According to Article 3(2) and 3(3) of Implementing Regulation (EU) 2018/1101, EU operators requesting the authorisa-
tion must as a minimum explain which provisions of the listed extra-territorial legislation they would need to comply
with and what exactly the behaviour is they would seek to engage in. It is up to them also to demonstrate why and in
which way not complying with the listed extra-territorial legislation would cause serious damage to their interests or the
interests of the Union, which would justify the need to derogate in specific and duly motivated circumstances to the rule
imposed by the Blocking Statute. Appropriate evidence must be provided. It will depend on the specifics of each case
what is appropriate. However, the Commission will consider, based on the experience gained, whether it is appropriate
to develop templates or check-lists for submitting evidence to support the most frequently used justifications.

The request for authorisation can be submitted individually or by several EU operators jointly, provided that their inter-
ests are sufficiently homogenous. Group submissions, however, need to enable a case by case assessment by the Com-
mission whether a serious damage would occur to the individual interests of each applicant or the Union by not com-
plying with the listed extra-territorial legislation.

18. Who can authorise EU operators to comply with the listed extra-territorial legislation? How are Member
States involved?

According to Article 5, second paragraph, Article 7(b) and Article 8, the Commission shall grant such authorisations
assisted by the Committee on Extra-territorial Legislation. The authorisations shall be granted on the basis of criteria
established the same way. Those criteria are laid down in the Implementing Regulation (EU) 2018/1101. The Commis-
sion will maintain the criteria under review. If, based on the experience gained in handling requests for authorisation,
the Commission considers that amendments are necessary, it will take the appropriate measures.

The Committee on Extra-territorial Legislation is composed of representatives of every Member State and assists the
Commission in complying with its tasks related to authorisations through the procedure known as ‘comitology’.

According to Article 3(5) of Implementing Regulation (EU) 2018/1101, the Commission shall inform the Committee on
Extra-territorial Legislation as soon as it receives an application for authorisation.

19. How can EU operators apply for an authorisation and how long will it take to obtain a reply from the
European Commission?

Applications for authorisations should be submitted to the Commission in writing, either by post (European Commission,
Service for Foreign Policy Instruments EEAS 07/99, 1049 Brussels, Belgium) or by e-mail (EC-AUTHORISATIONS-
BLOCKING-REG®ec.europa.eu).

While the Commission will endeavour to process requests and reply to the applicant as swiftly as possible, the time
needed to do so will depend on several factors, such as the complexity of the case, the completeness of the application
and evidence provided, the applicant’s timely reaction to the Commission’s additional requests, the volume of applica-
tions received, the time needed by the Committee on Extra-territorial Legislation to give its opinion on the case, or the
need for translations.

20. What are the effects of the authorisation?

The request for an authorisation does not have suspensive effect. The authorisation in the form of a Commission Imple-
menting Decision becomes effective as of the date when it is notified to the applicant. In the meanwhile, EU operators
are under obligation to apply the Blocking Statute.

() OJL1991,7.8.2018, p. 7.
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SECTION 4: OTHER
21. What is the situation of EU subsidiaries of U.S. companies and subsidiaries of EU companies in the U.S.?

There are basically three situations to be considered separately:

When EU subsidiaries of U.S. companies are formed in accordance with the law of a Member State and have their
registered office, central administration or principal place of business within the Union, they are considered EU opera-
tors. This implies that they enjoy all the rights and are subject to all the obligations under Union law, including the
Blocking Statute.

Branches of U.S. companies in the Union do not fall under the previous paragraph as they do not have distinct legal
personality from their parent company. They are not considered EU operators. Therefore, they are not subject to the
Blocking Statute.

Subsidiaries of EU companies in the U.S. are subject to the law under which they are incorporated, which is generally
that of the U.S. Therefore, they are not considered to be EU operators and are not subject to the Blocking Statue. Never-
theless, their parent company incorporated in the Union is an EU operator and, as such, it is subject to the provisions of
the Blocking Statute.

22. Are the EU nationals residents outside of the EU, including in the US, subject to the Blocking Statute?

Yes, a national of a Member State established outside the Union remains subject to the Blocking Statute (see question 2).

23. Can EU operators request a license from the U.S. in order to be exempt from the application of the listed
extra-territorial sanctions?

No. Requesting from the U.S. authorities an individual license granting a derogation/exemption from the listed extra-
territorial legislation would amount to complying with the latter. Indeed, this would necessarily imply recognising the
U.S. jurisdiction over EU operators which should be subject to the jurisdiction of the EU/Member States.

EU operators may, nevertheless, request the Commission to authorise them to apply for such a license with the U.S. authori-
ties, pursuant to Article 5, second paragraph of the Blocking Statute.

However, the Commission does not regard as compliance with the listed extra-territorial legislation the simple pursuit of
conversations with the U.S. authorities in order for EU operators to ascertain its exact extent, how it might impact on
them and whether not complying with it might entail serious damage on their interests in the sense of Article 5, second
paragraph. Such conversations could precede the EU operators’ request of an authorisation to the Commission, in accor-
dance with the aforementioned Article, but would not require an authorisation in order to be carried out.
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