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LATAM JURISDICTION GUIDE
INTRODUCTION
This guide provides a broad overview of common issues arising from the laws and
regulations which govern shipping operations in Latin America. We hope you will
find it practical and interesting.
The same key questions have been answered for each of the 11 jurisdictions
featured. This information has been compiled with the assistance of leading legal
practitioners in each jurisdiction. The information is correct to the best of our
knowledge and belief at the time of writing.
Every effort has been made to ensure that matters of concern to underwriters and
claims handlers are covered. However, the information provided in this guide is
general and might not apply in a specific situation. Up to date legal advice should
always be sought from suitably qualified legal professionals.
This information is not intended to create, nor does receipt of it constitute, a
lawyer-client relationship. The Shipowners’ P&I Club accepts no responsibility for
any losses which may arise from reliance upon information contained in this guide.
We’d like to thank all of the contributors who have made this guide possible.
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ARGENTINA

LATAM Jurisdiction Guide | Argentina

1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
Yes, the 1972 Convention.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
Yes, with the 1992 Protocol.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
Yes, the 1992 Fund.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
Yes, Argentina has ratified the Hague Rules and in addition the Argentine
Navigation Act N° 20.094 has adopted the relevant provisions of the
Hague-Visby Rules.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
Yes, the 1974 Convention, with the 1976 Protocol.
j.	Are there examples of a limitation fund having been established?
Yes, but Argentine courts have shown an unwillingness to allow it for loss of
life claims. In addition, a shipowner cannot use “nautical fault” to defend a
cargo claim unless he can prove due diligence in training the crew. Finally, in
principle “force majeure” cannot be used as a defence for river transport.
k.	Can a limitation fund be established with a Club LOU?
No.
l.

Is it possible to limit for wreck removal?
Yes.

2. Legal Framework and Court System
Argentina is a civil law country and although previous court judgments are not
binding, they can be persuasive.
Only Federal Courts can deal with maritime disputes.

3. Interest Rates
Claims in American dollars or other “strong” currencies have an annual interest
rate of 6%. Claims in Argentine pesos, the rate is as about 2.219% monthly.

4. Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
No precedent.
b.	Do the courts recognise the knock for knock regimes?
The Civil and Commercial Code implicitly accept them, except for indefensible
rights (such as family rights, good customs, morality and proper conduct), or
if it would affect the good faith or good customs, or for wilful misconduct.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, if both parties are of equal bargaining power, albeit not in a Bill of Lading
nor in passenger contracts.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Possibly, if both parties are of equal bargaining power. It would not be
accepted in contracts of carriage of goods or passengers.
e.	Is there any concept of gross negligence or wilful misconduct?
Yes, both concepts. A knock for knock regime will not be acceptable in cases
of wilful misconduct and it is doubtful in cases of gross negligence.

For claims in Argentine pesos, the monthly rate is 3%.
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5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes, but usually in relation to loss of profit. Cargo claims do not tend to allow
for this type of loss.
b.	How remote does the loss have to be before it is unrecoverable?
Casual consequences, those that cannot be forseen, are not recoverable.

6. Fines

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Courts are unfamiliar with them.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if the claimant is familiar with IG Clubs.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Surety insurance from a local company, a bank guarantee, or a cash deposit.

What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Fines for unjustified errors and/or omissions in Customs application range
between 1 to 5 times the amount of taxes not paid.
b.	Breach of immigration law
The shipowner has the duty to depart with all stowaways or to pay the travel
expenses otherwise a fine of three times the transport rate can be imposed.
c.	Accidental escape or discharge of oil
In case of infringement of the rules related to the prevention of oil pollution, a
fine up to USD 4,500 can be imposed.
d.	Smuggling or infringement of customs law except for in relation to
carried cargo
In case of smuggling, a fine between 4 to 20 times of the value of the goods
can be imposed.

8. Time bars
Claim

Time bar

Cargo/GA

1 year from the date of discharge, or when discharge should
have occurred

Passenger

1 year from the date of incident

Salvage

2 years from the date of completion of the operation

Collision

2 years from the termination of services

Labour

2 years from the date disability is known to the crewmember

	
C an a time bar be interrupted or suspended?
Time bars are interrupted when the case is filed in court and/or when a joint
statement or a similar document is signed by the parties. In addition, time
bars may be suspended for six months if a formal claim is filed and received by
the defendant. If mediation proceedings take place, the time bar is
suspended until the end of the mediation, plus 20 running days.

6

LATAM Jurisdiction Guide | Argentina

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
Regarding contract of carriage of goods, in principle, claims in tort
are not allowed. Nevertheless, in other subjects of law it depends on
the individual case.
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
In carriage of goods claims, if the plaintiff files a lawsuit in tort, the carrier can
rely on the exceptions and defences as if it was a contractual claim.
Death claims filed by the heirs of a passenger, the claim must be in tort and
the carrier is not entitled to rely on the limit of liability of the carrier as if the
claim was a contractual one.
In other cases, the chances of opposing the contractual defences on tort
claims will depend on the particular case.

CONTACTS:
Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Estudio Chami-Di Menna y Asociados:
www.chami-dimenna.com.ar
Partner – Diego Esteban Chami
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
¡¡ Only the 1924 Convention is in force.
¡¡ Shipowners’ civil liability in Brazil is generally strict.
¡¡ It is not possible to limit liability for damage to the environment and third
parties caused by pollution.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
Not in force. It is governed by Federal Law.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
The 1972 Convention is in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
Neither of the Arrest Conventions is in force. It is not possible to carry out a
security arrest in Brazil unless the Brazilian courts have jurisdiction to decide
the underlying claim.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
The 1969 Convention is in force. The 1976 and 1992 Protocols are not in force.
Civil liability for pollution incidents in Brazil is strict. There is no need to prove
fault or wilful misconduct on the part of owners. Anyone who contributes
(even indirectly) to environmental damage is considered a polluter. It is not
possible to limit this liability.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
Not in force.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
Not in force.
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h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo
Conventions (Cargo)
None are in force.

The Brazilian Constitution provides for 5 different Courts specialized in different
subjects: Labour Courts, Military Courts, Electoral Courts, Federal Courts (cases
involving federal entities) and State Courts (residual).

i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.

The First Instance Courts and the Courts of Appeal can hear matters of law and
fact. The Superior Courts can only determine matters of law.

j.	Are there examples of a limitation fund having been established?
No.
k.	Can a limitation fund be established with a Club LOU?
No.

3. Interest Rates
I nterest and indexation awarded by the Superior Court of Justice is usually based
on the SELIC Tax rate, which encompasses both interest and indexation. SELIC is
the average rate applied to the daily operations of public bonds between financial
entities. It roughly varies from 7% up to 14% a year.

l.	Is it possible to limit for wreck removal?
No.

However, the State Courts of Appeal often still uses a calculation of a 1% interest rate
per month + indexation (adjustment for inflation), which combined usually varies
from 15% to 20% per annum, which makes litigation costly.

2. Legal Framework and Court System

Tort claims – interest accrues from the date of the harmful act.

Brazil operates a civil law system and, as such, previous court judgments are not
binding, although they can be persuasive. Furthermore, judges have wide
discretion to interpret legislation.
Maritime disputes are dealt with by the civil courts except in Rio de Janeiro where
they are dealt with by the specialist corporate and commercial courts. Brazil also
has an Admiralty Court which can rule on maritime accidents and impose fines
and penalties on owners and crew. (The Admiralty Court is part of the Ministry of
Defence.)

Contractual claims – interest accrues from either:
i. 	If there is a predetermined date in the contract, then the first date after
the breach, or
ii.	If there is no predetermined date, then the date the creditor notifies the
debt to the debtor, or
iii.	If neither the above apply, then when the debtor is served summons in a
judicial proceeding

Brazilian proceedings tend to be slow. It takes on average four to six years for a
claim to be disposed of. In addition, there are multiple opportunities to appeal.
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4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.

b.	How remote does the loss have to be before it is unrecoverable?
Brazilian law does not distinguish between direct and indirect losses,
provided that the claimant can establish a causal link between the breach
and the loss.

6. Fines
What covered fines might be applicable and what is the maximum?

b.	Do the courts recognise the knock for knock regimes?
Yes, provided the parties are of equal bargaining power, it does not contradict
public order or affect third party interests.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, subject to the reservation above.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
No.
e.	Is there any concept of gross negligence or wilful misconduct?
There is no legal definition of either.

5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes.

a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Where the declared value differs from the actual value there is a penalty of
100% of the difference. The penalty can be increased to 150% in cases of
fraud or money laundering.
	If the goods are wrongly classified, there is a fine of 1% of the goods’
customs value.
b.	Breach of immigration law
Fine of approximately USD 107 per vessel for non compliance of the
minimum number of Brazilian crew required onboard.
c.	Accidental escape or discharge of oil
Fines from approximately USD 267 up to USD 13,333,333.
d.	Smuggling or infringement of customs law except for in relation to
carried cargo
There is a fine for non-payment of import taxes of between 75%– 225% of the
tax due.
There are multiple fines for customs infractions, e.g. failing to obtain the
correct import licences, the fine for which is around 10–30% of the goods’
declared value.
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7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
They are not forbidden and for the claimant to accept.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if the claimant is familiar with IG Clubs.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Cash, bank guarantee or bond, per Brazilian Civil Procedure Code.

8. Time bars

Code. There are other causes that prevent the time bar from starting in the
Civil Code and in sparse regulation. For example, the time bar period shall not
run until the final decision from the Admiralty Court
	NB. Time bars are a controversial topic in Brazil and the law is sometimes
uncertain.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
The claimant can bring their claim in tort or contract or both.

Claim

Time bar

Contracts for international
carriage of goods by sea

1 year

b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
Yes.

General Average

1 year from the date of the discharge

CONTACTS:

Tort

3 years from the date of the event causing damage

Interest or specific
performance

3 years

Debt

5 years

Can a time bar be interrupted or suspended?
	According to Brazilian Law, time bar is a matter of public interest. In this
regard, parties cannot extend or suspend a determined time bar by means of
a mutual agreement.

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Kincaid | Mendes Vianna Advogados:
www.kincaid.com.br
Partner - Iwam Jaeger Jr.

	The time bar can only be interrupted once by means of a judicial notification
or by other measures expressly mentioned in Article 202 of the Brazilian Civil
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No, but Chilean Regulations follow the 1957 and 1976 Conventions. The
Commercial Code follows the 1976 Convention with respect to the tonnage
limitation figures.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
Yes, the 1972 Convention and 1996 London Protocol.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No. However, the arrest of vessels is regulated under specific provisions
contained in the Commercial Code.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
Yes, with the 1992 Protocol for seagoing vessels carrying oil in bulk as cargo.
However, for vessels not carrying oil in bulk as cargo, the Navigation Law
applies the provisions of the 1969 Convention and certain supplementary
norms set forth in the law.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
No.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No. These types of cases are covered by the Navigation Law, which applies in
reference to the CLC 1969.
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h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo
Conventions (Cargo)
Hamburg Rules, with some minor changes.
i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No. However, the carriage of passengers and luggage is regulated under
specific provisions contained in the Commercial Code.
j.	Are there examples of a limitation fund having been established?
Yes.
k.	Can a limitation fund be established with a Club LOU?
The court making the decision has the discretion to decide between cash
deposit or a guarantee. Up to now we are not aware of cases where a
limitation fund has been established with a Club LOU.
l.	Is it possible to limit for wreck removal?
No.

2. Legal Framework and Court System
Chile operates on a civil law system. Case precedents can be taken into account
but are not binding. The decisions of the courts are relatively predictable
depending on the type of maritime dispute.
In accordance with the Commercial Code all maritime disputes are subject to
arbitration (there are few exceptions where ordinary civil courts may hear
maritime disputes, including agreement of the parties, criminal actions, oil
pollution, state harbour claims and quantum below 5,000 SDR).

In Chile there is only one appeal stage and the second instance tribunal (i.e. Court
of Appeal) is allowed to review both factual and legal issues. Having said that, in
Chile it is possible to challenge the decision of a second instance tribunal through
exceptional remedies such as cassation, which is an extraordinary remedy aimed
to obtain the annulment of a judgment that has been obtained following a flawed
legal process or with omission of legal formalities or when the lower court – when
resolving - has infringed substantive law. These remedies are heard by the Chilean
Supreme Court.

3. Interest Rates
Chilean courts usually apply the so-called “regular interests”, which is the average
rate charged by Chilean banks in domestic transactions.
T ort claims – there is no consensus among the courts but usually interest accrues
from the date the lawsuit is filed.
 ontractual claims – there is no consensus among the courts but usually interest
C
accrues from the date the lawsuit is filed. However, for cargo claims interest
accrues from the date of the incident.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
The position is uncertain. Most consider these contracts would be upheld,
except on third parties. However, the knock for knock provision would likely
be deemed null and void.
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b.	Do the courts recognise the knock for knock regimes?
No precedent.

5.	Consequential Losses, Business Interruption &
Remoteness

c.

a.	Are these recoverable?
As regards property damage, Chilean provisions distinguish between actual
losses (daño emergente) and loss of profits (lucro cesante). These concepts
are not expressly defined. However, business interruption is usually
recoverable as loss of profits. The concept of consequential damages is not
regulated but is normally associated to indirect damages.

 o the courts uphold clauses by which parties agree that one or both may
D
limit their liability?
Yes, but subject to certain restrictions, including damage to people, fraud and
effects on third parties (not opposable).

d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Unlikely. In this respect, under the Chilean adoption of the Hamburg Rules,
higher limits of liability are allowed if between the carrier and the shipper and
such agreement is inserted in the B/L. However, with regard to lower limits of
liability, these agreements would be null and void as they would derogate
from Chilean law provisions regarding carriage of goods
by sea.
e.	Is there any concept of gross negligence or wilful misconduct?
According to the Civil Code “gross” negligence consists “in not managing
another’s business with that degree of care that even negligent or imprudent
persons would use in their own business.” This type of negligence in civil
matters is equivalent to fraud and implies the highest level of negligence.
The same provision defines malice (“dolo”) as “the positive intention to cause
damage to another’s person or property.”
I n the context of towage, according to the Commercial Code a vessel must
observe all necessary precautions to avoid any danger to the other vessel.
Exonerating clauses against the aforementioned obligation are expressly
deemed null and void.

b.	How remote does the loss have to be before it is unrecoverable?
Generally, only direct and foreseen losses can be recovered. If the loss arises
from wilful misconduct or gross negligence, then unforeseen damages can
be claimed.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
No. Failure to present to Chilean Customs documents which, by law, must be
submitted can be subject to fines up to 5 Annual Tax Units (UTA). The same
fine is applicable to infringement of any provision of the Customs Ordinance,
regulations or instructions issued by the National Directorate of Customs.
b.	Breach of immigration law
Carriers bringing illegal immigrants into the country could be fined between
1 and 20 so-called vital wages per passenger in breach.
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c.	Accidental escape or discharge of oil
Fines for spillage of hydrocarbons and other noxious substances will not
exceed 5,000,000 gold pesos depending on whether the spill is considered
minor, medium or major.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Yes.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Usually.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
At Court’s discretion but usually a bank guarantee.

8. Time bars

	
C an a time bar be interrupted or suspended?
The limitation period can be interrupted by filing a lawsuit (known as civil
interruption). Interruption will take place when the lawsuit is legally served
against the defendant through a service clerk. However, in maritime claims
time bars can also be interrupted by the written declaration of the person in
whose benefit the limitation period runs (usually the defendant). The
interruption can be successive and starts to run again as from the date of the
last written declaration. Additionally, the limitation period for marine
insurance contracts can also be interrupted by the notification of
abandonment of the insurance subject matter. An extra-judicial claim does
not interrupt the limitation period.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
It is common practice for plaintiffs to lodge lawsuits of a contractual nature
together with a subsidiary claim based on Chilean extrajudicial liability
regulations (equivalent to tort).

Claim

Time bar

Maritime disputes generally

2 years

Collision

Can be extended from 2 to 3 years if the vessel at
fault was not arrested in Chilean waters after the
incident and has not called at a Chilean port since
the date of the collision

Passenger contracts, freight
and General average

6 months

CONTACTS:

Pollution

3 years from date damage occurred and in no case
more than 6 years. In cases of more than one spill,
no more than 6 years from the date of the first spill

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding

b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
Contractual claims will be judged at court under the contractual liability and
conduct qualifying as a tort will be judged under the tort regulations.

Jorquiera & Rozas
Abogados:
www.jjr.cl
Partner – Ricardo Rozas.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
No.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
No.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
No.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
No, but the Commercial Code incorporates some of the basics of
The Hague Rules.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.

Interest starts with the expiration of the due payment date, or when the obligation
turns enforceable.

j.	Are there examples of a limitation fund having been established?
No.

When it is a judicial decision the judge will order the compensation to be paid, plus
interest that has accrued since the day of the occurrence of the incident that
caused the damage to the affected party.

k.	Can a limitation fund be established with a Club LOU?
No.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability

l.	Is it possible to limit for wreck removal?
No.

2. Legal Framework and Court System

a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
There are no statutory regulations, only commercial contractual principles. If
knock for knock is defined in the contract then it may stand.

Colombia operates a civil law system. Decisions are made based in interpretation
of the law and case precedents are only used to fill in legislative blanks. The Court
of Appeals and Supreme Court can determine matters of fact and law.

b.	Do the courts recognise the knock for knock regimes?
No precedent.

The Harbour Master of the relevant region will initiate investigations and although
not considered to be a judge, the Harbour Master will determine liability. The
Harbour Master’s decisions can be appealed to DIMAR, the highest maritime
authority.
Contractual claims and arrests are dealt with by Civil Courts.

3. Interest Rates
I nterest rate is equivalent to 1.5 times the “Current Bank Interest”. Current bank
interest is determined every year by the Colombian Financial Superintendence.

c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, the judge would need to follow the agreement of the parties unless, (i)
there is wilful misconduct, (ii) the limitation is expressly prohibited by law, or
(iii) the amount agreed as the limit of the damages is so low that it voids the
right to an indemnity.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
It is possible for the parties to agree a contract to limit either the extent of the
liability or the amount for which a party could be liable in case of breach of
contract. However, the principles in 4c mentioned above must be followed.
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e.	Is there any concept of gross negligence or wilful misconduct?
Gross negligence is equivalent to wilful misconduct.

5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Generally, consequential losses are not recovered but business interruption
can be as long as there is direct and causal link.
b.	How remote does the loss have to be before it is unrecoverable?
The Supreme Court determines that only actual and direct damages should
be recovered.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Customs Authorities can impose fines from USD 1,200 to USD 5,500 in
respect of failure to comply with regulations relating to the declaration of
goods, or documentation of cargo, and authorities could also seize the
mis-declared cargo.
b.	Breach of immigration law
Minor and moderate offence fines range from 0.5 to 15 monthly minimum
wages (MMW). Serious and severe offences are subject to deportation or even
expulsion from the national territory.

c.	Accidental escape or discharge of oil
Leakage of oil or other substances and damages to fauna and flora, or any
protected ecosystems can be subject to fines up to 5000 MMW.
Port authorities can also impose fines between 1 and 100 MMW to natural
persons and between 5 and 1000 MMW to companies. In practice, these fines
are almost never higher than USD 10,000.
d.	Smuggling or infringement of customs law except for in relation to
carried cargo
Fines imposed for smuggling, resulting from administrative investigations,
can be 100% of the value of the goods, without being less than 1,400 “tax
value Units (UVT)”.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Harbour Masters will allow them on a preset wording as long as they are
subject to Colombian law.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
It is the claimant’s choice.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Bank guarantee.

19

LATAM Jurisdiction Guide | Colombia

8. Time bars

CONTACTS:

Claim

Time bar

Contract (shipping/transport)

2 years

Other contractual liabilities

5 years

Tort

10 years

Can a time bar be interrupted or suspended?
	Time bars can be suspended mainly by filing a petition for amicable
settlement before the Chamber of Commerce (maximum 3 months
suspension). In respect of time bar interruption, it occurs in three scenarios: (i)
when the debtor/tortfeasor, expressly or tacitly, recognises the existence of
the obligation, (ii) with the formal service of a lawsuit, within the next 365
days since it was filed before a court of law, or (iii) writing a letter/sending an
email to the debtor/tortfeasor requiring them to pay compensation.

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
A & A Multiprime:
www.aamultiprime.com
Partner – Santiago Moreno-Andrade

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
A claim must be commenced either in tort, or for a breach of contract. In any
case, it is possible for the judge to correct the claim and decide according to
the correct regime of responsibility (in tort or contractual).
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
If a claim arises out of a breach of a contract but this action cannot proceed,
e.g. because of a time bar, it is not possible to resort to a claim in tort to claim
compensation for those damages.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
No.
d.	The Arrest Convention 1952 or 1999 (Arrest)
Yes, the 1999 Convention. The Decision No. 487 issued by the Andean
Community of Nations’ Commission also governs ship arrests in Ecuador.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
Yes, with the 1992 Protocol.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
Yes, the 1992 Fund.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
The Hague-Visby Rules.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.
j.	Are there examples of a limitation fund having been established?
No.
k.	Can a limitation fund be established with a Club LOU?
No.
l.	Is it possible to limit for wreck removal?
No.

2. Legal Framework and Court System
Ecuador operates on a civil law system. Previous court judgements are generally
not binding but can be persuasive. Appeals can review both factual and legal
issues. It is only at the National Court Stage that matters of law and/or procedure
are reviewed.
Maritime disputes are dealt with by the Commercial and Civil Courts.

3. Interest Rates
T he interest rate cannot exceed the interest rate fixed by Ecuador’s Banking and
Financial Regulation and Policy Board. Otherwise the claimant could be penalised
with 20% of the credit, which will be given to the Social
Security Office.
 utually agreed interests start running from maturity date. Legal interests accrue
M
from the date when the debtor is found in default. In cases where the pertaining

obligation is not subject to any specific term, the debtor must be placed at default
either (i) by notary notice or (ii) by court service of claim. Upon performing the
notary service or court service of claim, the debtor is formally placed at default,
and then interests start to run.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
No precedent.
b.	Do the courts recognise the knock for knock regimes?
No precedent.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
No precedent. Nonetheless, there is no legal reason why a court should not
abide by such type of clauses insofar as the parties consent is clear.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Unlikely.
e.	Is there any concept of gross negligence or wilful misconduct?
In civil matters, gross negligence is the equivalent to wilful misconduct.
Ecuador’s contract law is based on the principle that parties are not allowed
to condone or benefit from wilful misconduct. If parties agree a knock for
knock regime except in cases of gross negligence cases, it is possible that a
local court will enforce such clauses.
22

LATAM Jurisdiction Guide | Ecuador

5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes, you can recover loss of profits.
b.	How remote does the loss have to be before it is unrecoverable?
The damage must be foreseeable and directly related to the loss.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
The fine for late submission of the Cargo Manifest is equivalent to 5 times one
Basic Unified Salary (BUS). For late delivery of cargo it is 5 times and for failure
to deliver cargo it is 10 times.
b.	Breach of immigration law
International maritime carriers transporting foreign nationals into Ecuador
with documents non-compliant with local migratory laws are subject to a
maximum fine of 15 BUS.

d.	Smuggling or infringement of customs law except for in relation to
carried cargo
Fines for not submitting the passengers’ list are 5 times one BUS. For
smuggling, the applicable fine is the equivalent to 3 times the value of the
goods. For not complying with Ecuadorian Customs Legislation and
Regulations, where such breach is not considered a more grievous offence
the fine is 50% of one BUS.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Rarely.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if claimant agrees.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Bond issued by a local insurance company or bank.

c.	Accidental escape or discharge of oil
It is possible for the Shipowner not to be subject to any fine in respect of
accidental escape or discharge of oil or other substance from the insured
vessel, as there seems to be a conflict between the constitution and the
Environmental Code. If applicable the highest monetary fine for serious
violations is 200 BUS.
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8. Time bars
Claim

Time bar

Cargo

6 months for domestic cargoes carried under a contract

b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
A claim in contract will only admit defences in contract, whereas a claim in
tort will only admit defences in tort.

1 year if Hague-Visby Rules apply, i.e. for international
voyages

CONTACTS:

1 year if Hague-Visby Rules do not apply, although courts
have sometimes applied a 10 year time bar
General Average

6 months from delivery of cargo and the contribution

Maritime disputes

5 years

Collision

30 days

Tort

4 years from date when the tort occurred, unless a relevant
statute provides otherwise

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Apolo Abogados:
www.apolo.ec
Lawyer – Victor Carrion

Can a time bar be interrupted or suspended?
Time bar can be suspended naturally once the debtor tacitly or expressly affirms
the debt or upon service of claim on the defendant. Mere filing of claim in court, or
mere sending of email to opponents, is not sufficient to interrupt the time bar,
service of claim is always required.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
All damages and losses sustained by a contractual party must be claimed in
contract, not in tort.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
1976 is in force.
Limitation of liability is envisaged in the Mexican Law of Maritime Navigation
and Commerce (LNCM, for its acronym in Spanish) in such a way that it
provides for special judicial proceedings for all international treaties dealing
with limitation of liability and specifically provides that these procedural rules
will apply to LLMC 1976, to which Mexico is a party (excluding its Protocols).
The latter is probably the maritime liability treaty that has been most tested in
Court, where the Mexican Supreme Court of Justice has ruled in such a way
that it requires very special attention to procedure in order to properly put
forward the case to be heard, and to specify in great detail how it would apply
in cases where a sea-going vessel causes damages to a fixed platform.
Also, in a sui generis interpretation of Article 15.5.b, Mexican Courts have ruled
that LLMC will not apply in cases where a floating platform is damaged by a
sea-going vessel. Amazingly, the Travaux Préparatoires show that the subject
provision was once mistakenly understood in this way when the treaty was
being discussed at the International Maritime Organization (IMO), until
discussions led to the criteria that LLMC applies in all cases where a sea-going
vessel causes damages. This remains an evolving discussion in
Mexican Courts.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
Not in force.
Wreck removal is dealt with in the LNCM and calls for the application of other
laws such as LEGEPA, LEFRA and the Law on Dumping in Mexican Marine
Zones, as well as Regulations concerning the prevention of marine pollution.
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Each of these laws is enforced by different government offices such as the
National Maritime Authority (ran by Navy officers and civilian officials), the
Ministry of the Environment, the Ministry of Communications, etc.; the LNCM
provides for a scheme of coordination amongst them.
The chapter of the LNCM on wreck removal also provides for the application
of LLMC 1976.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
Not in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
Not in force.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
The 1992 Protocol is in force.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
The 1992 Fund is in force.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
Not in force.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo
Conventions (Cargo)
The Hague-Visby Rules.
i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.

j.	Are there examples of a limitation fund having been established?
Yes.
k.	Can a limitation fund be established with a Club LOU?
Yes, we have been successful in convincing the Court to accept a Club LOU to
establish a Limitation Fund.
l.	Is it possible to limit for wreck removal?
Yes.

2. Legal Framework and Court System
¡¡
¡¡
¡¡
¡¡

 exican law is codified and there is a limited system of binding
M
precedent.
There is no specialist maritime court and maritime cases are relatively
rare.
It usually takes around three years to dispose of a maritime dispute.
Lower courts (first instance) hear the facts and the law.

	Second instance courts are where you can appeal/challenge a decision of
the First Instance Court but only matters of law are determined. There are
very few exceptions where the Second Instance Court hears matters of fact.
This is known as an “Appeal to Learn”, as opposed to an appeal to challenge a
decision of the First Instance Court. In LLMC proceedings there is a stage
where a claimant to the Limitation Fund has the right to refute the admission
of the proceedings in an Appeal to Learn.
	Amparo Proceedings can be considered a sort of third instance but it is
actually a different and separate set of proceedings where appeals are
challenged. The Amparo Court will only determine matters of law. They will
not hear matters of facts.
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3. Interest Rates
I nterest rates will apply depending on the type of dispute being heard by the
courts e.g. civil matters are 9% p.a., commercial matters are 6% p.a. Mexican
insurers that wrongly reject a claim can be penalised with an even higher interest
rate.

5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes.

I nterest starts to run when the claim figure is determined and the claim cannot be
legally denied.

b.	How remote does the loss have to be before it is unrecoverable?
The claimant must demonstrate that the loss is a direct or immediate
consequence of the breach.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability

6. Fines

a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.

Please note that fines are calculated in “Units of Measure”. Each Unit of Measure is
equivalent to MX$80.60 and the value is updated every year. Roughly, a Unit of
Measure is equivalent to USD4.20.

b.	Do the courts recognise the knock for knock regimes?
Yes.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, unless the case involves deceit on the part of the party seeking to rely on
the limit.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Yes, unless this is expressly prohibited by law.

What covered fines might be applicable and what is the maximum?

a.	Breach of immigration law
Fines of up to 15,000 Units of Measure, equivalent to around USD 42,000
b.	Accidental escape or discharge of oil
Fines of between 250–50,000 Units of Measure, which is approximately
USD 1,050.00 to USD 210,000.00
c.	Accidental escape or discharge of oil
Fines equivalent to the tax and import/export duty, which is a percentage of
the goods’ value plus interest and charges.

e.	Is there any concept of gross negligence or wilful misconduct?
Yes, this is treated as analogous to the concept of ‘dolum’ or deceit.
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7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Yes, as long as the Underwriter who issues the LOU is duly registered and
recognised by the General Direction of the Merchant Marine to post Letters of
Undertaking. It is also noteworthy that given the lack of specialisation of the
Courts in maritime matters, they may be unfamiliar with a LOU therefore
there may be some opposition.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if claimants agree. The only case where a LOU must be compulsorily
accepted is when the claimant is the maritime authority.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Cash deposit or bond from a Mexican bonding company.

8. Time bars

-	Serving on the debtor a judicial demand for payment before the date of
time bar. (This is not a lawsuit. It is basically a letter of claim served via the
Court.)
	Alternatively, applicable law provides that if the debtor admits to liability in
writing, such act shall protect time.
	Mexican law distinguishes amongst “suspension” and “interruption” of the
time bar. Suspension only stops the count of time as from the moment a
lawsuit is filed. In such case, if the lawsuit should be dismissed, the time will
resume - not restart - as from the date of the dismissal. Interruption of time
bar means that the time for prescription is counted again (restarts) as from
the moment action is taken to protect time.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
No.

Claim

Time bar

Contracts for international carriage of
goods by sea

1 year

CONTACTS:

Environmental claims

12 years

Salvage and SCOPIC claims

2 years

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding

Can a time bar be interrupted or suspended?
In civil and commercial claims, time can be protected by:
- Filing a lawsuit before the date of time bar, or

Franco Duarte Murillo Arredondo:
www.fdma.mx
Partner – Rafael Murillo
28
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No, but the 1976 Convention has largely been incorporated in the Code of
Maritime Procedure (CMP).
b.	Nairobi Wreck Removal Convention 2007 (WRC)
Yes.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
The 1972 Convention is in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
The 1969 Convention is in force, with the 1992 Protocol.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
Yes, 1992 Fund.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
Yes.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
No, but many of the principles and provisions of the Hague-Visby Rules have
been adopted in national legislation.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
Yes, but only the 2002 Protocol.
j.	Are there examples of a limitation fund having been established?
Yes, under the CMP in all but two cases. Funds must be set up at the Maritime
Court within 6 months of receipt of a written claim.
k.	Can a limitation fund be established with a Club LOU?
No.
l.	Is it possible to limit for wreck removal?
In theory, as there are no precedents to this date, under the WRC.

2. Legal Framework and Court System
Panama operates a civil law system. Court decisions are not binding on future
cases. However, if the Supreme Court renders three or more similar judgments
then this creates ‘probable doctrine.’
Courts are likely to rule in a similar way but are not obliged to.
There are two maritime courts in Panama that have jurisdiction all over the
country and are of equal ranking.
The Maritime Court of Appeal deals with maritime appeals from these two courts.
Only matters of law may be discussed in the Maritime Court of Appeals. Facts may
only be discussed in exceptional cases where there has been an error of fact that
will have a substantial effect on the decision.

3. Interest Rates
I nterest on tort claims is calculated at 6% per year, while interests for contractual
claims are calculated at 10% per year.
Tort claims – there is no legal provision establishing when interest starts to run,
but in previous cases they have been calculated from the date a final decision was
rendered.
Contractual claims – interest is calculated from the filing of the complaint.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.
b.	Do the courts recognise the knock for knock regimes?
Yes.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, except to third parties and/or if the cause was due to gross negligence.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
No.
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e.	Is there any concept of gross negligence or wilful misconduct?
Yes.

5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes.
b.	How remote does the loss have to be before it is unrecoverable?
The claimant must demonstrate that the damages were caused directly by
the incident.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Fines for cargo could represent 50% of the taxes due, or a multiplier is applied
on the value of the goods in question.
b.	Breach of immigration law
Fines for breach of any immigration law range from USD 1,000 to USD 5,000.
If it is a third breach then it can be up to USD 10,000.

d.	Smuggling or infringement of customs law except for in relation to
carried cargo
Fines for smuggling could represent 50% of the taxes due, or a multiplier is
applied on the value of the goods in question.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Yes, when the claimant accepts it, otherwise only other forms of recognised
security will be allowed.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, but usually with special conditions such as not transferring jurisdiction to
another forum.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Cash or certified cheque, government bonds, bank guarantees from a local
bank, surety bonds from a local insurer, or others by agreement between the
parties.

c.	Accidental escape or discharge of oil
Fines for pollution range from USD 100 to USD 200, 000. If in Panama Canal
waters, the Panama Canal Authority (PCA) could impose an additional fine
from USD 10,000 up to USD 1,000,000.
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8. Time bars
Claim

Time bar

Contracts for international carriage of goods by sea

1 year

Collision

1 year

General Average

1 year

Tort

1 year

Personal injury where there is a labour relationship

7 years (per Supreme
Court decision)

Personal injury relating to occupational hazard

2 years (per First Maritime
Court decision)

Salvage

2 years

b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
Contractual defences are not available in tort claims.

CONTACTS:
Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
De Castro y Robles:
www.decastro-robles.com
Partner – Maria Lourdes Galan

Can a time bar be interrupted or suspended?
	If the claimant serves a certificate from the Clerk of the Maritime Court
stating that the complaint has already been published in the local newspaper.
Time runs from the publication.
By arresting the vessel.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
In general terms a claimant can commence a claim under contract and tort,
regardless of the nature of the claim. If there is a contract and the claim is filed
in tort, the defendant could argue that the nature of the claim is not in tort
but in contract, and thus file contractual defences.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
The 1972 Convention is in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
No.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
No.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
Hamburg Rules.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.

Tort claims – interest accrues from the date of the incident.

j.	Are there examples of a limitation fund having been established?
No.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability

k.	Can a limitation fund be established with a Club LOU?
No.
l.	Is it possible to limit for wreck removal?
No, as the courts may interpret the strict liability regime as ruling out any
limitation of liability.

2. Legal Framework and Court System
Paraguay operates on a civil law system. First Instance and Appeal courts hear
matters of both law and fact but previous judgments are not binding and so may
only marginally impact on the court’s decision.
There are no specialist maritime courts, so maritime disputes are heard in the Civil
and Commercial courts. If the dispute involves the rules of navigation then
administrative liability can be decided by the Coastguard. Civil liability and the
obligation to provide damages is exclusively determined by the courts. It can take
up to 5 years to dispose of a maritime dispute.

3. Interest Rates
 ommonly, interest is imposed by courts on a monthly rate, established by the
C
Central Bank, ranging between 1.5% and 2.5%.

Contractual claims – interest accrues from the date of the incident.

a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
No precedents.
b.	Do the courts recognise the knock for knock regimes?
No, but it is possible to contract on any terms that do not violate public order.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, but the clause cannot violate a rule of public order. Parties cannot waive
or limit liability for wilful misconduct or malice provided it is not against public
policy.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
No.
e.	Is there any concept of gross negligence or wilful misconduct?
Yes. Parties cannot waive nor limit liability based on fraud, wilful misconduct,
malice or where there is a strict liability.
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5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes.
b.	How remote does the loss have to be before it is unrecoverable?
The claimant must demonstrate that the damage was an immediate
consequence. Otherwise, the claimant should show that the loss was in the
reasonable contemplation of both parties at the time the contract was
formed. If a party requires special knowledge to contemplate a particular
loss then this would be deemed as too remote.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
The fine for carrier and shipping agent misdeclaring goods ranges from USD
50 to 50% of the value of the goods.
b.	Breach of immigration law
For the breach of immigration laws, fines range from 50 to 150 days of the
national minimum salary (approximately USD 710 to USD 2,130).
c.	Accidental escape or discharge of oil
For accidental escape, fines can range from 3,001 to 10,000 days of the
national minimum salary (approximately USD 42,680 to USD 142,220).

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
No precedent.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if claimant agrees.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Bank guarantee.

8. Time bars
Claim

Time bar

Contracts for international
carriage of goods by sea

2 years where the Hamburg Rules are
incorporated

Compensation claims

2 years

Can a time bar be interrupted or suspended?
	Time bar can be interrupted by (i) notification of a formal claim before the
courts, (ii) commencement of an administration, bankruptcy or inheritance
process, (iii) formally recognising an obligation and (iv) an arbitration
agreement after the incident.
Time bar would be considered suspended if the claimant proves that it could
not file a claim due to force majeure.

d.	Smuggling or infringement of customs law except for in relation to carried
cargo
For smuggling the fine is twice the value of the goods.
36

LATAM Jurisdiction Guide | Paraguay

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
No. Claimant will only be entitled to file a claim based on a breach of contract
or on tortious damage.
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
Most courts will accept a contractual defence if the contractual relationship
can be proved with evidence.

CONTACTS:
Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Ferrere Abogados:
www.ferrere.com
Senior Associate – Miguel Saguier Abente
Senior Associate and Head of our Logistics
& Maritime Practice - Eduardo Ammatuna
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PERU
1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
The 1972 Convention is in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
Yes, the 1999 Convention is in force.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
Yes, with the 1992 Protocol.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
No.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
Yes, the Hague Rules.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.
j.	Are there examples of a limitation fund having been established?
No.
k.	Can a limitation fund be established with a Club LOU?
No.
l.	Is it possible to limit for wreck removal?
No.

2. Legal Framework and Court System
Peru operates on a civil law system. The High Court and Court of Appeal can hear
matters of law and fact. The Supreme Court can only determine matters of law.
Courts will take into consideration previous judgments, as well as legislation when
rendering decisions.
There are no specialist maritime courts, so decisions can be unpredictable.
Maritime disputes can be dealt with by a Peace Judge (for matters not exceeding
USD 31,000), a Commercial Judge or a Civil Judge, where a Commercial Judge is
not available. Where a matter is heard by a Peace Judge, proceedings can take 1
year. All other proceedings can take between 3-5 years.

3. Interest Rates

Tort claims – interest accrues from the date of the incident.
Contractual claims – interest accrues from the date the debtor is judicially
required to.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.
b.	Do the courts recognise the knock for knock regimes?
Yes, except for gross negligence or wilful misconduct.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes, except for gross negligence or wilful misconduct.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
No.
e.	Is there any concept of gross negligence or wilful misconduct?
Yes.

 here no interest has been agreed between the parties, the legal interest rate
W
applies. The rate varies but does not tend to be impactful.
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5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
Yes, when the damage has been proved and the amount determined.
b.	How remote does the loss have to be before it is unrecoverable?
The parties will agree the immediate cause and, thus, determine the losses/
damages that are too remote. Where parties cannot agree on the immediate
cause, the parties can have this established by the judge in court.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
b.

Breach of immigration law

c.

Accidental escape or discharge of oil

d.	Smuggling or infringement of customs law except for in relation to carried
cargo
All the above fines can be encountered. The maximum fine is USD 1,276,923
according to the table of fines published in Decree no. 1147, 2014.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
No, unless the claimant accepts it.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Yes, if offered pre-court action.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Bank guarantee or cash deposit.

8. Time bars
Claim

Time bar

Contracts for international carriage of goods by sea

1 year

Collision

2 years

Salvage

1 year

GA

6 months

Can a time bar be interrupted or suspended?
	Time bar can be interrupted by (i) serving legal proceedings on the
defendants, (ii) recognising obligations to the claim and (iii) renewal of the
document in which the claimant states his right to claim.
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9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
No, the procedures are different. The correct procedure would be to submit a
contractual claim.
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
Courts are not allowed to admit claims in tort when it derives from a
contractual relationship.

CONTACTS:
Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
INTERLOG Servicios S.A.C.:
www.interlog.com.pe
Partner – Carla Paoli C.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
No.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
No.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
No.
d.	The Arrest Convention 1952 or 1999 (Arrest)
No.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
Yes, with the 1992 Protocol.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
Yes, the 1992 Fund.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
No.
h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo Conventions
(Cargo)
No.
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i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.
j.	Are there examples of a limitation fund having been established?
No.
k.	Can a limitation fund be established with a Club LOU?
No.
l.	Is it possible to limit for wreck removal?
No.

2. Legal Framework and Court System
Uruguay operates on a civil law system. The Court of Appeal can hear matters of
law and fact. The Supreme Court only hears matters of law. The application and
interpretation of legislation relies on judicial precedent but also on expert opinion
and the discretion of the judge. Court decisions are not predictable as judges are
given wide discretion to interpret legislation.
There are no specialist maritime courts. Maritime disputes are dealt with by the
Civil Courts. The length of a case will vary on the circumstances of each matter
and can take between 2 and 10 years.

3. Interest Rates
The interest rate is determined by the Central Bank. Generally, it is around 6-7 % of
the amount that the party is condemned to pay.

Tort claims – interest accrues from the date the lawsuit is filed.
Contractual claims – interest accrues from the date the lawsuit is filed.

4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.
b.	Do the courts recognise the knock for knock regimes?
There are no examples of the court rejecting the regime.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Not if the court deems it to be an “adhesion” contract, i.e. only one party sets
the terms with no negotiation, as they are deemed abusive.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Depends. If it is a matter of public order, then it cannot be superseded.
e.	Is there any concept of gross negligence or wilful misconduct?
No specific regulation.
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5.	Consequential Losses, Business Interruption &
Remoteness
a.	Are these recoverable?
The Commercial Code does not allow parties to claim loss of profit. However,
there have been instances where judges have awarded it and the decision
has not been appealed. Consequential losses can be recovered.
b.	How remote does the loss have to be before it is unrecoverable?
For consequential losses the claimant must prove the loss is a direct
consequence of the breach.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Customs fines can be imposed for cargo shortage/overage but there is a
tolerance of 5%. Excess this tolerance, fines can vary from 400 to 10,000 UI
(indexed unit).

d.	Smuggling or infringement of customs law except for in relation to
carried cargo
Fines for smuggling can represent 20% of the value of the cargo, the costs of
the judicial process, taxes and/or other sanctions.

7. Club LOU
a.	Are Club LOU’s recognised by your country’s courts?
Yes.
b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
If the LOU complies with the law, the court may accept it no matter what the
claimant says.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
The law recognises LOU’s from IG Clubs but with certain requirements, e.g.
Uruguayan law and jurisdiction to apply to the LOU enforcement. Otherwise,
alternative types of acceptable security are determined on a case by
case basis.

b.	Breach of immigration law
For breach of immigration law or regulation fines can vary from 4 to 400 UI.
c.	Accidental escape or discharge of oil
For accidental escape or discharge of oil, fines can reach 1,000 UI, or 2,000 UI
if it is a second offence.
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8. Time bars

CONTACTS:

Claim

Time bar

Contracts for international carriage of
goods by sea

2 years

All other maritime claims (excluding tort/
personal injury)

2 years

Tort/personal injury

2 years (as of 2014 but untested),
otherwise 4 years

Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Sciarra y Asoc.:
www.sciarra.com.uy
Partner – Florencia Sciarra Marguery

Can a time bar be interrupted or suspended?
	To interrupt a time bar, claimants would need to either file a lawsuit in court or
file a court motion called ‘Preliminary Process’ and notify the action in the
defendant’s country of domicile.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
Yes, parties are able to bring a claim in tort in respect of an act which was both
in breach of contract and caused tortious damage to the claimant.
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
No. If the Judge finds that there is a breach in contract and also a breach in
tort, he will condemn for both.
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1. International Conventions/Liability Regime
a.	Limitation of Shipowners’ Liability Maritime Convention 1924 and/or 1957
and/or 1976 and/or the 1996 Protocol (LLMC)
Venezuela is not a signatory to the LLMC but has incorporated the LLMC 1976
provisions through legislation. Generally the courts follow the standard
interpretation of the convention.
b.	Nairobi Wreck Removal Convention 2007 (WRC)
Not in force.
c.	Dumping Convention 1972 and the 1996 London Protocol (LC)
Not in force.
d.	The Arrest Convention 1952 or 1999 (Arrest)
The 1999 Arrest Convention to a great extent is incorporated through
legislation.
e.	Civil Liability for Oil Pollution Damage 1969 and/or the 1976 and/or the
1992 Protocols (CLC)
The 1992 Protocol is in force. The courts have not allowed owners to limit
liability in some cases e.g. the Maersk Holyhead which involved a spill of fuel
oil from an LPG vessel, on the grounds that the oil was not carried as cargo.
f.	The International Oil Pollution Fund 1971 or 1992 (IOPC Fund)
The 1992 Fund is in force.
g.	Civil Liability for Bunker Oil Pollution Damage 2001 (Bunkers)
Not in force.
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h.	The Hague, Hague-Visby, Hamburg or Rotterdam Rules Cargo
Conventions (Cargo)
None are in force, although provisions on carriage of good by sea embodied
through legislation adopt a mixed regime (i.e. Hague-Visby/Hamburg rules)
for its regulation.
i.	The Athens Convention 1974 and/or the 1976, and/or 1990 and/or 2002
Protocols (Athens)
No.
j.	Are there examples of a limitation fund having been established?
Yes.
k.	Can a limitation fund be established with a Club LOU?
There are no reported cases on this. It is unlikely.
l.	Is it possible to limit for wreck removal?
Yes.

2. Legal Framework and Court System
Venezuela has a codified legal system with no system of binding precedent. The
courts must consider the intention of the legislator when interpreting legislation.
Maritime cases are heard by the First Instance and the Superior Maritime Courts,
also handling civil and commercial matters, based in the country´s main ports.
Proceedings before the First Instance Court take on average one year to
complete. Proceedings before the Superior Court usually take longer.

Lower courts (first instance maritime courts) hear matters of law and fact. The
Superior Courts (second instance maritime courts) hear, in appeal, matters of law
and fact too, to the extent that according to the Law on Maritime Procedures the
Superior Maritime Courts may open a limited time to promote any evidence as
allowed by the Civil Procedure Code, setting a public and oral hearing to thereafter
issuing a decision. Therefore, the second instance courts hear the facts as well as
apply the law.
It is important to point out that decisions of the Superior Maritime Courts are
heard by the Supreme Court of Justice, at its Chamber of Civil Cassation; up to May
2018 this Chamber only determined matters of law referred to defects of content
or form of the decision. Nevertheless, following Sentence No. 362 dated 11 May
2018 (File No. 17-1129), the Chamber of Civil Cassation may now hear not only
matters of law but also re-examining the facts and so the evidence to issue a
totally new decision.

3. Interest Rates
I nterest rate is determined by the Central Bank. The current interest rate is
calculated by the Central Bank by the average of the lending interest rates of the
six principal banks in Venezuela.
The average annual rate for 2017 was 21.54%.
Interest starts running from the date of the occurrence, or date of default.
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4.	Industry Standard Contracts, Knock for Knock, and
Freedom for Parties to Contractually Limit Liability
a.	Do the courts uphold industry standard contracts such as SUPPLYTIME,
TOWCON, TOWHIRE, WRECKHIRE, WRECKSTAGE and WRECKFIXED,
HEAVYCON and UKSTC?
Yes.
b.	Do the courts recognise the knock for knock regimes?
Yes in principle, although there is no case law on this.
c.	Do the courts uphold clauses by which parties agree that one or both may
limit their liability?
Yes.
d.	Would the courts uphold a contractual provision limiting liability even if it
over-rode an applicable Convention or Statute?
Yes, unless it over-rode a mandatory provision of law or the damage arose
from failure to take precautions to guarantee safety.
e.	Is there any concept of gross negligence or wilful misconduct?
Yes. A party seeking to limit loses that right if the breach is committed with
the intent to cause loss or is committed recklessly and with knowledge that
loss would probably result.

b.	How remote does the loss have to be before it is unrecoverable?
Recoverable damages are limited to the immediate and direct consequences
of the breach.

6. Fines
What covered fines might be applicable and what is the maximum?
a.	Short or over delivery of cargo or failure to comply with regulations for
declaration of goods or documentation of cargo
Over-delivery – five Tributary Units (“TU”’s currently equivalent to about Bs.S
17) per kilo of gross weight.
Short delivery – two TU’s per kilo gross weight.
b.	Breach of immigration law
151–500 TU’s.
c.	Accidental escape or discharge of oil
151–500 TU’s, rising to 500–10,000 TU’s if the discharge is wilful or negligent.
1,000–3,000 TU’s for damage to health, marine life or development of coastal
tourism.
d.	Smuggling or infringement of customs law except for in relation to carried
cargo
Unlimited.

5.	Consequential Losses, Business Interruption &
Remoteness

7. Club LOU

a.	Are these recoverable?
Yes, in theory.

a.	Are Club LOU’s recognised by your country’s courts?
Not officially but may be if parties agree.
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b.	Would Club LOU’s be readily accepted by claimants as valid security in
your jurisdiction?
Possible.
c.	If not, briefly outline the type of security that would be accepted by the
courts and claimants generally.
Bank, insurance company or bonding company bond, collateral on assets or
securities or cash deposit.

8. Time bars
Claim

Time bar

Contracts for international carriage of
goods by sea

1 year

Collision and salvage claims

2 years

General Average

1 year

Passenger claims

2 years

Tort

10 years under the Civil Code

Can a time bar be interrupted or suspended?
	Under domestic law a simple letter of claim against the carrier is not sufficient
to interrupt the time bar; in line with the former, customary letters issued by
the carriers with acknowledgement of receipt of a claim and requesting
supporting documentation do not suspend time as such. Although article
1,969 the domestic Civil Code states that in case of prescription of credits,
it is sufficient to make only the extrajudicial request of payment, it should be
borne in mind that in the case of claims for damages we are not in the
presence of liquid credits, and so this provision does not apply.

Consequently, claimants can interrupt the time bar, pursuant to the
provisions of the Civil Code, by filing the lawsuit in a court (competent or
non-competent) and register the certified copy of the writ together with the
summons before the public registry, as long as this is prior to the expiration of
the time bar.

9. Interaction between claims in Contract and Tort
a.	If a party has committed an act which is both a breach of contract and
causes tortious damage, can the claimant bring their claim in tort as well
as or instead of contract?
The claimant can bring their claim in tort or in contract or both.
b.	If so, can the claimant avoid any contractual defences by bringing the
claim in tort?
No.

CONTACTS:
Shipowners’ P&I Club:
www.shipownersclub.com
Underwriting Manager – Darren Webb
Claims Manager– Nathaniel Harding
Globalpandi S.A.:
www.globalpandi.com
Partner – Jose Sabatino
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CONVENTION TABLE
LLMC

WRC

Argentina
Brazil
Chile

LC

Arrest

1972
1976

CLC

IOPC Fund

1992P

1992

1972

1969

1996P

1992P

Bunkers

Athens
2002P

Hamburg

Colombia

Hague

Ecuador

1999

Mexico

1976

Panama

1976

2007

1972

Paraguay

1972

Peru

1972
1976

1992P

1992

1992P

1992

1992P

1992

Hague-Visby1
Hague-Visby
2001

Hague-Visby
Hamburg

1999

1992P
1992P

1992

1999

1992P

1992

Uruguay
Venezuela

Cargo
Hague-Visby

Hague

Convention ratified
Convention not ratified but largely incorporated into legislation
Convention not ratified, nor incorporated into legislation
P=Protocol
Hague-Visby1

Only applicable to international carriage, not domestic

2002P2

Only the 2002 Protocol has been ratified

NB: Data from http://www.imo.org/en/About/Conventions/StatusOfConventions/Pages/Default.aspx
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